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Environmental legislation in China did not exist before 
1979, but China’s rapid development and economic growth 
in the latter twentieth century and large population have 
created signifi cant constraints on the land and natural 
resources. Although many laws have been written since 
then, they are implemented primarily by the local govern-
ments and courts, which tend to favor local businesses 
(for short-term economic reasons) over enforcement of 
national environmental law.

Historically China has faced many human-induced 

environmental disasters related to water diversion 

projects, deforestation, and fl awed agricultural policies 

since its prehistoric agrarian communities in the Huang 

(Yellow) River basin. Today, China’s status as the world’s 

most populous country and its rapid urbanization and 

economic growth combine to create daunting environ-

mental challenges that impose signifi cant constraints on 

the country’s land and natural resources, including severe 

water and air pollution, soil contamination and deser-

tifi cation, and mounting solid waste as well as climate 

change.

Water pollution is an example: according to the 2008 

offi  cial report on China’s environment, the seven major 

rivers in China suff er from medium pollution (Ministry of 

Environmental Protection 2009, 3), and eleven out of the 

twenty-eight lakes and reservoirs under the central gov-

ernment’s strict supervision have a water quality graded 

less than fi ve, the lowest national standard for water qual-

ity (p. 9). Th is means the water is essentially unusable for 

any purpose. A 2009 pollution source census found that 

chemical oxygen demand in China’s water was 30 percent 

higher than previously recognized (Oster 2010). (Chemical 

oxygen demand is a measure of organic pollutants; a higher 

number indicates poorer water quality.) One reason for the 

increase was that the survey included nonpoint source pol-

lution (from diverse sources) from agriculture for the fi rst 

time.

Environmental Administrative 
and Government Framework

Modern China is a unitary state, and technically all power 

comes from the central government in Beijing. But eco-

nomic reforms over the last three decades have brought 

signifi cant decentralization to the country, and in many 

cases the central government has been unable to rein in 

local government power, leading to substantial de facto 

autonomy for local governments.

According to the constitution, all power in the People’s 

Republic of China (PRC) belongs to the people and is exer-

cised through the National People’s Congress (NPC) and 

through local people’s congresses at lower levels of govern-

ment. Most governmental power, however, is implemented 

by the Standing Committee of the Politburo of the Chinese 

Communist Party (CCP), and the CCP plays an important 

but nontransparent role in shaping China’s national policy, 

including major decisions related to the environment, and 

the operation of government at all levels.

Th e NPC, as the supreme organ of state power, has the 

authority to issue laws binding across China and appoints 

the president of the nation, the premier, and the president 

of the Supreme People’s Court. Within the environmental 

arena, NPC and its Environment and Natural Resources 

Protection Committee play an important role in making, 

revising, and interpreting environmental statutes, inspect-

ing the implementation of environmental laws as well as 

supervising the work of environmental agencies and courts. 

Th e day-to-day work of operating the government is car-

ried out by the State Council in the central government, 
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headed by the premier. Th e State Council is divided into 

various ministries and commissions. Th is structure of a 

people’s congress on one hand and a day-to-day govern-

ment on the other hand is also replicated at the local gov-

ernment level.

At the center of China’s environmental regulatory system 

is the Ministry of Environmental Protection (MEP) under 

the State Council. Prior to obtaining cabinet level minis-

try status in March 2008, MEP was known as the State 

Environmental Protection Agency. Th e elevation of MEP 

to full ministry level was intended to enhance the ability of 

MEP to protect China’s environment and evince the Chi-

nese government’s determination to improve environmen-

tal governance. MEP’s primary duties include formulating 

and implementing national environmental policies, draft-

ing laws and regulations, setting national environmental 

quality standards, establishing pollution discharge limits, 

and overseeing nearly three thousand subnational environ-

mental protection bureaus (EPBs).

MEP has a relatively small staff  of less than one thou-

sand employees; therefore the bulk of environmental moni-

toring and enforcement is delegated to subnational EPBs 

and their roughly 180,000 employees nationwide. Subna-

tional EPBs exist at the provincial, city, county, and district 

levels. EPBs issue pollution permits, keep records, collect 

fi nes, conduct accident and violation investigations, and 

help draft local laws, regulations, and rules. While techni-

cally subordinate to MEP, EPBs actually have a substantial 

amount of autonomy. Th is autonomy is derived from the 

fact that local governments control the bulk of funding for 

EPBs as well as the promotion process and other person-

nel decisions, and such arrangements make EPBs more 

susceptible to the concerns of local governments than to 

those of MEP when issuing permits or taking enforce-

ment actions. It is generally believed that local govern-

ments are more likely to favor local industry over strict 

enforcement of environmental law for short-term economic 

and tax reasons.

When a violation comes to the attention of an EPB, the 

law provides for numerous penalties, including revocation 

of discharge permits, an injunction on certain activities, 

facility closure, or relocation. By far the most common pen-

alty is a fi ne. Because of pressure from local government 

or business interests, it is common for EPBs to negotiate 

fi nes with violators, even when violations are repetitive or 

intentional. To enhance its role in supervising local EPBs 

and to improve the handling of enforcement issues involv-

ing major or interjurisdictional incidents, MEP has estab-

lished six regional offi  ces across the country since 2002. 

Th ese regional offi  ces have so far played a very limited role, 

however, and are not permitted to conduct monitoring or 

direct enforcement actions within the sole jurisdiction of 

an EPB.

Concerned citizens and pollution victims can report 

polluters and persuade the local EPBs to investigate. If 

the EPB fi nds the source and determines that the pollution 

was harmful, the EPB may suggest that the parties engage 

in mediation under its guidance. If at the end of the EPB’s 

mediation the victim is not satisfi ed with the outcome, or 

the polluter fails to perform under the agreement, the vic-

tim can fi le a civil action with the local court.

Environmental Legislative 
and Judicial Framework

China’s current legal system combines a number of legal 

traditions, including elements from the continental Euro-

pean civil law tradition, substantial elements borrowed 

from the socialist law system of the former Soviet Union, 

and principles inherited from imperial Chinese law. In 

recent years, especially in the environmental area, Ameri-

can legal principles increasingly are refl ected in China’s 

legal system. Th e Open Door policy and reform in the 

late 1970s led to China’s rapid economic development and 

ongoing transition to a market economy, which has had 

enormous implications for the country’s legal development. 

Th e 1980s and 1990s saw a massive and rapid enactment of 

laws, regulations, and rules, particularly those regulating 

economic and commercial relations, as a tool for attracting 

foreign investment. Statutory laws are of key importance, 

and court judgments have formally no precedential eff ect, 

though they may serve as guidance.

In 1979, the Standing Committee of NPC adopted 

the Environmental Protection Law (for trial implementa-

tion), a basic framework law that signifi es the beginning 

of environmental legislation in modern China. Th e mid-

1980s witnessed the early stage of China’s environmen-

tal protection legislation, but starting in the early 1990s, 

China’s environmental regulatory framework expanded at 

an unprecedented pace. Numerous environmental laws, 

regulations, rules, and standards have been enacted or 

amended every year since then. So far China has adopted 

over two dozen environmental statutes that address pollu-

tion prevention and control, natural resources protection 

and conservation, and environmental impact assessment. 

Th e Chinese environmental law system also includes envi-

ronmental protection provisions in other areas of legisla-

tion, as well as those international conventions and treaties 

focusing on environmental protection that have been rati-

fi ed by the Chinese government. Th e addition of new laws 

has done little to improve overall enforcement. New and 

revised laws tend to be more detailed, however, and incor-

porate best practices from around the globe, which hold 

the potential for enhancing enforcement.

While the vast majority of environmental enforcement 

uses administrative procedures, China’s court system is 
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often relied upon as well. Th ere are four levels of  general 

courts in China to enforce environmental laws: the Supreme 

People’s Court (SPC) at the central government level, the 

High People’s Courts at the provincial levels, and the Inter-

mediate and Basic People’s Courts further down at the local 

level. Th ere are also several types of specialized courts that 

include military courts, maritime courts (e.g., for water pol-

lution), courts of forestry aff airs (e.g., for damage to for-

est resources), courts of railway transportation, courts of 

agriculture cultivation, and most recently, environmental 

courts. Th e SPC issues judicial interpretations, essentially 

interpretive regulations, to clarify important environmental 

legal concepts and principles as well as guiding lower-level 

courts in the application of environmental law by retrial 

of important and complicated cases. For all other courts, 

their role in environmental governance includes hearing 

environmental tort litigation, conducting judicial review of 

decisions by environmental protection agencies, and medi-

ating environmental disputes. Among diff erent 

levels of courts, the Basic People’s Courts 

serve as the fi rst-instance trial court, 

and the Intermediate People’s Courts 

serve as the major appellate review 

court for most environmental crimi-

nal, civil, and administrative cases. 

Basic level courts also tend to be 

the most susceptible to local 

protectionism.

Because administrative 

enforcement in China is lack-

ing, many pollution casualties 

and public interest advocates 

rely on China’s tort law to sue 

polluters for damages. Over the 

past decade several important 

environmental tort law prin-

ciples have been established to 

help protect pollution victims. 

Firstly, the law imposes no-fault 

liability on polluters. Th is means that the 

defendant need not have been negligent or even caused the 

pollution discharge; if the defendant’s pollution caused the 

harm, the defendant can be liable. Secondly, the burden of 

proof is reversed. Th e plaintiff  only needs to make a prima 

facie case that the defendant’s pollution caused the harm, 

and the burden then shifts to the defendant to disprove the 

plaintiff ’s allegation. Th irdly, a three-year statute of limi-

tations for claiming compensation, starting at such time 

when the party becomes aware of or should become aware 

of losses due to pollution, applies to environmental tort 

cases. Th is is one year longer than the standard statute of 

limitations for tort cases in China. Unfortunately, for many 

pollution victims, China’s courts do not always apply these 

favorable provisions as the law dictates. Th e same local pro-

tectionism that infl uences lax administrative enforcement 

can also infl uence judicial decisions within local courts.

Enforcement Challenges 
and New Initiatives

In spite of China’s admirable eff orts to legislate environ-

mental law, huge gaps exist between law on the books and 

enforcement on the ground. Pursuit of economic develop-

ment, lack of fi nancial and human resources, local pro-

tectionism, a weak and nonindependent judiciary, weak 

regulatory infrastructure, and limited civil society engage-

ment are all major barriers to enforcing China’s environ-

mental law.

In recent years, measures have been taken to promote 

effi  cient and eff ective environmental enforce-

ment. Th is includes strengthening 

the local governments’ responsi-

bility for environmental protec-

tion by taking into consideration 

the environmental quality in their 

respective administrative regions to 

evaluate and assess the performance 

of local governments and offi  cials in 

charge, giving environmental pro-

tection agencies broader and more 

eff ective enforcement tools, impos-

ing tougher penalties for violation, and 

encouraging public participation and 

judicial activism in protecting the 

environment.

A promising new initiative is 

the establishment of specialized 

environmental courts in several 

cities and counties across China 

since 2004. Th e establishment of 

these courts helps streamline the pro-

cess of hearing environmental cases, 

allows the cases to be heard by judges 

with enhanced technical expertise, and expands the standing 

for plaintiff s to encourage environmental public interest liti-

gation that regular courts will not accept under current Chi-

nese law. China’s environmental situation is a global issue, 

and many international NGOs, foundations, and research 

institutions work in China on improving its environmental 

governance. Th e specialized environmental courts initiative 

is a good example of this kind of international eff ort.

Implications

China has achieved rapid economic development, but 

reforms in the political system and development of rule 
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of law lag behind. (Rule of law is a system that attempts 

to protect the rights of citizens from arbitrary and abu-

sive use of government power.) But recent developments 

within the environmental governance arena, such as 

environmental courts and freedom of information laws, 

promote a more open and transparent government with 

enhanced civil society engagement. Improved activism 

and increased independence for the judiciary will ulti-

mately push China a step further toward sustainable envi-

ronmental governance with democratic and rule of law 

characteristics.
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