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In recent decades, demand for electricity in China has 

grown faster than in any other country at any other time 

in history. To help meet this rapid growth in demand 

China built and commissioned thousands of new coal-

fired power plants. As a result of this buildup, China 

became the world’s largest coal user and the largest 

emitter of sulfur dioxide (SO2). Coal-fired power plants 

are China’s largest single source of atmospheric SO2 pol-

lution, which is the major component of acid rain and a 

major cause of China’s severe air pollution.

Since 1979, China has drafted numerous laws and poli-

cies that aim to control and limit SO2 emissions. In recent 

years, China has also endeavored to promote public 

participation as a means to improve environmental pro-

tection and monitor pollution. A growing commitment 

to address China’s severe environmental degradation led 

to the establishment of environmental courts/tribunals 

across China. Beginning in 2009, some of these environ-

mental tribunals began to expressly promote standing 

provisions for public interest plaintiffs as a pragmatic 

means of increasing oversight and the enforcement of 

environmental law.

As of January 2011, China’s e-tribunals decided 15 pub-

lic interest cases – government prosecutors or govern-

ment agencies brought 13 of these cases. The remaining 

two cases were brought by the All China Environment 

Federation, a government organized “non-governmental 

organization”, originally established and partially funded 

by China’s Ministry of Environmental Protection.

The promotion of public participation and public inter-

est standing in the environmental courts emboldened 

senior environmentalists and public interest environ-

mental lawyers in China. In May 2010, an independent 

non-governmental organization (NGO), the Chongqing 

Green Volunteers, filed a public interest action with the 

Kunming Intermediate Court’s environmental tribunal 

against the Guodian Yangzonghai coal-fired power plant. 

The plaintiff’s case was premised on the documented 

failures of the plant to operate SO2 scrubbers and control 

emissions. Prior to filing the case, the plaintiff and the 

plaintiff’s lawyers engaged in discussions with judges 

from the Kunming Court and strategically decided to file 

their case with the hope that it would be the first true 

non-governmental organization to bring an environmen-

tal public interest suit to address a nationally recognized 

environmental issue. However, after initial signals from 

the court that it would accept the case, it later became 

clear that the case would not be accepted.

In comparison to other environmental public interest 

cases that were brought in China, the plaintiff’s case 

was unique in many aspects. First, the plaintiff was an 

independent NGO. Second, the plaintiff’s complaint 

and the remedies requested were uniquely public inter-

est in nature. Third, the targeted defendant was one of 

China’s five largest electric generators and it was already 

contractually obliged to China’s executive to reduce SO2 

emissions. Fourth, the plaintiff’s case cut to core issues 

impacting China’s energy security and social stability.

Importantly, the case also tests the robustness of China’s 

promotion of public participation and its reliance on 

China’s weak judiciary to be effective. Additionally, the 

case highlights the existence of dual enforcement sys-

tems within China and how these dual systems impact 

the public’s ability to participate. An examination of 

China’s laws and regulations on SO2 emissions evinces 

that enforcement of laws and policies has less to do with 

existing written law, and more to do with incentivizing 

local executive government officials to meet specific 

goals. While this system of executive driven enforce-

ment proved effective at curbing SO2 emissions in China 

to some extent, it can also marginalize the role of exist-

ing law, the judiciary, and the ability of the public to 

effectively engage in energy and environmental issues.
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It is hard to overstate the role that energy plays in human 

development. It is equally as hard to overstate the 

impact that energy systems have on the environment 

and human health. For a rapidly developing country, like 

China, with severe environmental problems, providing 

for energy security and doing so in a way that does not 

cause severe environmental harm is critically important. 

In contemporary China the tension between environ-

mental protection, energy demand, and economic 

growth is more evident than almost anywhere else on 

the planet. Few individual cases or events provide a 

better platform to examine the ability of the public to 

engage in core issues concerning China’s energy gover-

nance than the case of Chongqing Green Volunteers v. 

Guodian Yangzonghai Power Company.

Or the non-case of Chongqing Green Volunteers v. 

Guodian Yangzonghai Power Company, that is, because 

the Kunming City Intermediate Court never accepted 

the case. The court did not even issue a formal explana-

tion as to why the case was not accepted, despite law 

requiring that it do so. Regardless, this non-case has gar-

nered a fair amount of attention within public interest 

environmental law circles in China. Most of the attention 

around the case is derivative of the broader context that 

it was brought to the court under, namely, the rela-

tively unique forum of an environmental tribunal—with 

equally unique provisions for public interest standing. 

While these elements of the case are briefly discussed, 

this article focuses its analysis on the energy governance 

issues that this case raises, particularly in relation to how 

civil society can use law and the court system to influ-

ence China’s energy governance.

Central to the plaintiff’s case were documented failures 

by the Guodian Yangzonghai Power Company to oper-

ate desulfurization equipment at its coal-fired power 

plant. The plaintiff alleges that these failures were 

intentional and resulted in excess SO2 emissions. The 

case was also the first in China to request increased 

transparency regarding a power plant’s carbon dioxide 

(CO2) emissions.

 Coal comprises nearly 70 percent of China’s primary 

energy and SO2 emissions from coal-fired power plants 

are a major cause of serious air pollution and acid rain 

nationwide. China also regularly struggles to avoid 

energy and electricity shortages. Therefore by targeting 

the SO2 pollution from a power plant the plaintiff’s com-

plaint cut to core issues surrounding China’s energy 

governance. These issues are particularly evident here, 

because during the months preceding the filing of the 

case in May 2010, China’s southwest suffered from a 

severe drought that cut hydropower production in the 

region and prompted coal-fired generators to increase 

output and emissions.

The plaintiff’s complaint to the court has simultane-

ously been described by legal experts as failing to state 

a claim and being a “declaration of war.” In its simplest 

form, the plaintiff’s case merely requests that the court 

enforce existing laws and policies that ostensibly aim 

to limit and reduce sulfur emissions and provide the 

public with a role in verifying emission controls. At its 

most ambitious, the case challenges a sensitive status 

quo surrounding the role of the courts in enforcing law, 

the role of administrative regulators, the rule of law 

within China’s energy governance, and basic notions of 

accountability.

China is the world’s largest consumer of energy and its 

energy sector is the world’s single largest source of 

greenhouse gases.1 In 2010, China overtook the U.S. as 

the largest consumer of electricity at 4192 TWhs, up 

14.56% from 2009.2 China’s overall energy consump-

tion more than doubled from 2000 to 2010. Coal com-

prised nearly 70 percent of China’s primary energy and 

77 percent of its electricity generation in 2011.3 China 

has the world’s largest fleet of coal-fired power plants 

with over 600 GW of installed capacity. Emissions from 

China’s coal plants contribute to severe air pollution 

and acid rain that China struggles to control. The coun-

try burns over 45 percent of the world’s coal and the 

International Energy Agency expects China’s coal use to 

double by 2035.

After coal, hydropower is China’s second largest source 

of electricity. Although hydropower only provided 16 

percent of China’s electricity in 2010, China is by far the 

world’s largest producer of hydropower with over 200 

GWs of installed capacity.4 Over the next decade China 

plans to add up to 180 GWs of new hydropower genera-

tion. China’s position as a world leader in hydropower 

deployment has not come without difficulty at home. 

Since the completion of the world’s largest dam, the 

Three Gorges Dam in Hubei Province, there has been 
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growing concern within China regarding the environmen-

tal and social costs of mega-dam projects.5 Additionally, 

during recent droughts hydropower production fell dras-

tically in the southwest in 2009 through May 2010 and 

in the central Yangtze River region in the spring of 2011. 

The rapid expansion of China’s electric generation hard-

ware and demand has caused growing pains for China’s 

energy policymaking apparatus.6 Since the 1980s, 

China has established and discarded a State Energy 

Commission, a Ministry of Energy, and numerous other 

attempts to consolidate energy policy development.7 The 

latest attempt to centralize energy policy is the National 

Energy Commission, formed by the State Council in 

2010. However, for all intents and purposes the National 

Development and Reform Commission (NDRC), China’s 

master planning agency, drives China’s energy policy. 

The NDRC sets the prices for electricity and influences 

the pricing of many raw energy commodities; it is the 

primary author of China’s five-year plans which set 

industrial and economic policy goals for the nation, and 

which have major impacts on China’s energy sector.

Despite the official unitary nature of China, China’s cen-

tral government has struggled over the past two decades 

to control the unauthorized building of coal-fired power 

plants and hydropower dams. It has also struggled to 

control the environmental impacts and the emissions 

from power generating facilities, whether the plants 

were approved or not. The difficulty in enforcing central 

government laws and policies is attributable to China’s 

weak rule of law and the lack of a designated regulatory 

body for China’s energy sector with the ability to control 

powerful vested interests.

Clearly coal has a special place in China. Some of China’s 

leading environmental and energy law scholars told the 

author that environmental advocacy work that targets 

coal can be sensitive. This sensitivity is attributable to 

the fact that China relies so heavily on coal for its energy 

security. China has the world’s third largest coal reserves. 

Of course, coal is the dirtiest fuel source and the largest 

single source of China’s (CO2) emissions. But, currently, 

China’s largest energy security concern is keeping the 

lights on domestically in order to maintain economic 

growth and social stability.8

China has struggled in recent years to meet its rapid 

growing demand for power. In 2003-2004 major power 

shortages affected 24 of China’s 31 provinces. In the 

Figure 1:The 1000 MW Guodian Yangzonghai coal-fired power plant on Yangzong Lake, Yunnan, China
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spring and summer of 2011, the industrial hubs of 

Zhejiang and Jiangsu suffered power shortages which 

forced some factories to resort to diesel powered gen-

erators.10 In August 2011, frequent power shortages in 

a suburb of Chengdu brought thousands of residents 

into the street to protest.11 The China Electricity Council 

estimates that China will face electricity shortages of 50 

GWs in 2012 and up to 70 GWs in 2013 if demand con-

tinues to grow at current rates.12

The plaintiff’s case against YZH Power would be sensi-

tive enough if SO2 emissions were the only issue, but 

the plaintiff also raised the issue of monitoring carbon 

dioxide (CO2) emissions, the primary greenhouse gas 

that causes climate change. 

Additionally, and perhaps unintentionally, the case 

ran head-on into energy security concerns. Yunnan is 

located in China’s southwest which suffered a severe 

drought from late-2009 through May 2010. From 

September 2009 through March 2010, hydropower 

production in the province fell by nearly half of what 

it was the same period a year earlier, with more dras-

tic hydropower losses in early-2010.13 In neighboring 

Guangxi Province, hydropower output was reduced by 

nearly 90 percent. To meet power demand, Yunnan’s 

coal-fired power generators increased production by 

22 percent from September 2009 through March 2010 

and had to rely on high sulfur coal due to coal supply 

constraints. Correspondingly, in the first quarter of 

2010, Yunnan’s SO2 emissions were up 78 percent from 

a year earlier.14

Ten years ago, the expectation that a court would accept 

a public interest case like Chongqing Green Volunteers v. 

Guodian Yangzonghai Power Company was almost non-

existent. However, over the last decade laws and policies 

were made to promote public participation and grant 

public access to government information. Additionally, 

there was a growing recognition that China’s environ-

mental situation could no longer be ignored. New envi-

ronmental tribunals sprang up around China as a prag-

matic attempt to address rampant environmental 

pollution. Several of the courts which host an environ-

mental tribunal crafted unique provisions that permit 

legally recognized groups to bring public interest claims.15

Figure 2: Additions to China’s Electricity Generation in GWs 2006-20109
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The cornerstone of China’s environmental law frame-

work is the Environmental Protection Law of 1989. The 

law also provides the basis for public engagement in 

the enforcement of environmental protection. Article 

6 states that, “[a]ll units and individuals shall have the 

obligation to protect the environment and shall have the 

right to report on or file charges against units or individu-

als that cause pollution or damage to the environment.”16

In 1997, the then State Environmental Protection Agency 

(now, the Ministry of Environmental Protection) began 

to encourage and require some local environmental pro-

tection bureaus (EPBs) to operate hotlines for accepting 

citizen complaints about pollution. By 2001, a national 

12369 hotline was established, and now local EPBs are 

required to accept hotline complaints 24 hours a day. In 

many regards the pollution reporting hotlines are a suc-

cess. The number of complaints lodged with the call cen-

ters increased steadily from around 300,000 complaints 

in 2000 to over 700,000 in 2010.17 However, as Zhang 

and Yang point out, the hotline complaint system tends 

to focus attention on pollution that is most noticeable to 

the human senses; this results in a predominance of nui-

sance like complaints, which may come at the expense 

of addressing more serious pollution issues related to 

public health.18 For example, noise and air pollution 

complaints that target restaurant and entertainment 

establishments tend to dominate complaints, and this 

directs local EPB resources toward such cases, poten-

tially at the expense of targeting pollution, such as SO2 

from coal plants, that has a broader impact on society.

Perhaps in recognition of the limits of the 12369 hotline, 

recent laws and policies have been adopted that aim 

to serve the broader public interest. Public participa-

tion and the public’s environmental interests were first 

enshrined into law in 2002, in the Environmental Impact 

Assessment Law of the PRC (EIA Law).19 Numerous arti-

cles in the EIA Law require the relevant agency to seek 

public input and provide for the right of the public to 

participate in the evaluation of environmental impacts.20

In December 2005, the powerful executive State 

Council issued a “Decision of the State Council on the 

Implementation of the Scientific Development Concept 

and the Strengthening of Environmental Protection.” 

The decision highlights the severity of China’s environ-

mental problems and the importance that the Central 

Government attaches to environmental protection. 

It strongly urges that civil society groups should play a 

larger role in encouraging environmental enforcement 

and detecting illegal behavior; and even promotes 

environmental public interest lawsuits.21 Following the 

State Council’s notice, the promotion of public participa-

tion in environmental matters increased rapidly.

The largest move to date to promote public participation 

was the 2007 Open Government Information Regulation 

(OGI Regulation).22 The OGI Regulation requires govern-

ment agencies to disclose certain information on their 

own initiative and to respond to requests for informa-

tion from the public within 15 business days. The OGI 

Regulation came after over eight years of local level 

experimentation with OGI initiatives. Although the OGI 

Regulation is not “law,” i.e., promulgated by the National 

People’s Congress, it does provide a legal foundation for 

OGI requests and responses.23

China’s Ministry of Environmental Protection (MEP) 

has been one of the most aggressive ministries at pro-

moting the OGI Regulation.24 In 2007, the then State 

Environmental Protection Agency (now MEP), drafted its 

own Measures on Open Environmental Information (OEI 

Measures) which provide details on how environmental 

protection bureaus nationwide should implement the 

OGI Regulation.25

 Î Chapter 1, Article 1: In order to propel and regu-

late the disclosure of environmental information 

by administrative departments in charge of 

environmental protection and by enterprises, to 

maintain the rights and interests of citizens, legal 

persons and other organizations to obtain envi-

ronmental information and promote the public’s 

involvement in environmental protection, these 

Measures are hereby formulated in accordance 

with the Regulations of the People’s Republic of 

China on Open Government Information, Law of 

the People’s Republic of China on the Promotion of 

Clean Production, Decision of the State Council on 

the Implementation of the Scientific Development 

Concept and the Strengthening of Environmental 

Protection and other relevant provisions.26

Justifiably, Chinese civil society was excited about the 

potential for the OGI Regulation to enhance the public’s 

role in government decision-making, to ensure account-

ability and environmental protection.27 Since the OGI 

Regulation became effective in 2008, there have been 

numerous lawsuits targeting government agencies for 

failing to disclose information; and the Supreme People’s 

Court issued specific guidance for lower courts on how 

to handle OGI cases. In addition, several studies specific 

to environmental information disclosure have been 
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undertaken to compare implementation and effective-

ness amongst Chinese cities.28

Without increased public disclosure of environmental 

pollution information, the plaintiff in this case would 

not have been able to obtain the evidence of violations 

that it relied upon to support its case. From the author’s 

interviews with the plaintiff’s lawyers it is clear that 

recent public participation policies and OGI Regulations 

emboldened the plaintiff to file suit. Additionally, three 

of the five requested remedies were requests for more 

transparency and public oversight regarding emission 

data and the use of scrubbers at the coal-fired power 

plant —requests directly in-line with the existing afore-

mentioned policies.

The Kunming Environmental Tribunal and Public 

Interest Standing

In 2007 and 2008, environmental tribunals in China 

began to multiply, many as a reaction to high-profile 

water pollution incidents in their respective jurisdic-

tions. Currently, there are over 40 E-tribunals at the 

basic and or intermediate level in at least 13 out of 

China’s 31 provinces. In June 2010, China’s Supreme 

People’s Court (SPC) issued a circular which included a 

paragraph that expressly permitted courts with a rela-

tively high number of environmental cases to establish 

environmental tribunals.29

The most legally controversial measures taken by some 

of the e-tribunal jurisdictions are provisions that osten-

sibly grant legal standing to legally recognized groups to 

sue in the name of the public interest. This is controver-

sial because China’s Civil Procedure Law requires that 

the plaintiff have a “direct interest” in the case, and the 

Administrative Procedure Law requires a similar interest 

related to a specific action.30 The SPC has not yet issued a 

formal statement as to the status of these public interest 

standing provisions, but neither has the SPC directly con-

demned the provisions. The judges that the author spoke 

with, from courts that permit public interest standing, 

believe that they have informal approval from the SPC. 

But this issue will not be fully resolved unless the relevant 

civil and administrative procedure laws are modified.31

As of January 2011, China’s e-tribunals had decided 15 

public interest cases – government prosecutors or gov-

ernment agencies brought 13 of these cases. The remain-

ing two cases were brought by the All China Environment 

Federation, a government organized non-governmental 

organization, directly funded and supported by China’s 

Ministry of Environmental Protection.

The plaintiff in this case filed its complaint with the 

Kunming City Intermediate Court, home to the Kunming 

e-tribunal. The impetus for establishing the Kunming 

e-tribunal came from a major pollution incident in the 

summer of 2008 that involved severe arsenic pollution in 

Yangzong Lake.32 Arsenic levels in the lake were found to 

be ten times higher than the national standard.

Yangzong Lake is located 36 kilometers southeast of 

Kunming’s city center and is under the environmen-

tal supervision of the Chengjiang County EPB and the 

Kunming City EPB. The twelve-kilometer-long lake is a 

quasi-scenic spot and a major source of drinking water 

for tens of thousands of people in the surrounding area. 

The arsenic pollution came from a fertilizer factory that 

regularly and illegally discharged near the lake and 

sometimes directly into the lake for nearly a decade.33 

The incident made national and international headlines 

as a story indicative of China’s environmental enforce-

ment challenges. In December 2008, the Kunming 

e-tribunal was established.

Kunming e-tribunal judge, Yuan Xuehong, told a Chinese 

journalist in October 2010, that attracting environmental 

public interest cases was the aspiration of the e-tribunal 

and the largest difficulty with environmental public 

interest suits was the lack of plaintiffs.34 Indeed, the 

Kunming Court went to significant lengths to encourage 

public interest suits. Not only was public interest stand-

ing permitted by the Kunming e-tribunal, but also, the 

City created a special fund to provide financial assistance 

to public interest plaintiffs for court fees, lawyer fees and 

investigative fees.

In 2009, shortly after the Kunming e-tribunals incep-

tion, judges from the tribunal attended workshops and 

roundtables on environmental law. These workshops, 

hosted by environmental and public interest law NGOs, 

focused on the unique challenges that environmental 

law cases present to courts and encouraged dialogue on 

these issues amongst judges, lawyers and civil society. 

It was clear from these workshops and discussions that 

the e-tribunals were looking to encourage public interest 

lawsuits and that the lack of such suits was a concern for 

the courts.

The Chongqing Green Volunteers Union is an environ-

mental NGO founded in 1995 and registered as a civil 
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society group with Chongqing Municipal Government. 

The Union has over 600 members and only 5 staff mem-

bers. The Association’s President, Mr. Wu Dengming, is a 

People’s Liberation Army veteran and former teacher. In 

2002, Wu Dengming was invited by the United Nations 

to join the World Summit on Sustainable Development 

in South Africa; he has also been recognized domesti-

cally with numerous accolades for his work to protect 

the environment. The Chongqing Green Volunteers 

broadly promote public participation, sustainable devel-

opment and ecosystem protection with a focus on 

Western China, and emphasize that they work as a part-

ner with the government to support government poli-

cies and laws.35

Since the establishment of the Kunming e-tribunal, 

the plaintiff and environmental lawyers began to think 

strategically about a strong case that would be the first 

public interest case before the Kunming court, and the 

first case brought by an independent environmental 

group nationwide. Uniquely, the plaintiff had the oppor-

tunity to interact and discuss issues with judges from the 

Kunming e-tribunal before actually filing a case.

The plaintiff and environmental lawyers discussed with 

judges from the Kunming e-tribunal the potential for 

bringing a public interest lawsuit at environmental law 

workshops in 2009. According to the plaintiff, discus-

sions at a workshop in 2009 helped clarify not only the 

type of case that the court would accept, but also a 

case that could likely win. For example, the issue of 

bringing a case against a large hydropower project was 

raised, but the feedback from judges was not positive 

and the plaintiff decided not to file the case with the 

Kunming e-tribunal.

According to the plaintiff’s attorney, it was only after 

discussing the case regarding the Guodian Yangzonghai 

Power Company with judges and receiving positive 

feedback that the plaintiff decided that this would be 

a good case to bring.36 It was with this background and 

understanding that the plaintiff decided to file a public 

interest lawsuit against the Guodian Yangzonghai Power 

Company for documented violations of environmental 

laws and regulations.

The Guodian Yangzonghai Power Company (hereafter, 

the power plant, YZH plant or YZH Power), is a subsidiary 

of one of China’s five largest electric generating compa-

nies, the China Guodian Corporation. China Guodian was 

established and approved by the State Council in 2002, 

after China split the former State Power Corporation into 

Figure 3: Yangzhong Lake and its surroundings



10

five national power generating companies and two grid 

companies. As of 2009, China Guodian operated in every 

province in China with a total generation capacity of 80 

gigawatts, over 70 gigawatts of which came from coal-

fired plants.37

Guodian’s YZH power plant is located at the north end 

of Yangzong Lake. The plant is majority owned by China 

Guodian’s Yunnan subsidiary (51 percent), the remain-

ing shares are owned by the Yunnan Hongta Group (32 

percent) and the Yunnan Province Investment Group (17 

percent), both provincial government owned groups. 

At present, the plant has a generation capacity of 1000 

MWs, from 2x200 MW units (unit 1 and unit 2) built in 

1997 and 1998, and 2x300 MW units (unit 3 and unit 

4) completed in 2007 with wet flue gas desulfurization 

(FGD) equipment.38

Guodian’s YZH power plant is the largest source of SO2 

pollution within Kunming City’s 21,500 square kilome-

ters.39 According to the plaintiff’s complaint, since 2005, 

the plant seriously violated national environmental pro-

tection laws and policies, consistently failed to control 

sulfur dioxide emissions, “fraudulently” reported on its 

emission control projects and without cause postponed 

repairs to desulfurization equipment after being ordered 

to do so. The power plant “maliciously” refused to coop-

erate with enforcement actions from environmental 

protection authorities, and “wantonly” evaded paying 

pollution fees.40 To substantiate these claims the plaintiff 

relied heavily on information that was disclosed by the 

Yunnan Provincial Environmental Protection Bureau and 

China’s Ministry of Environmental Protection on their 

respective websites.

The earliest pollution information cited by the plaintiff 

comes from a 2005 report from the Yunnan EBP that 

listed the top 50 serious polluters in the province. The 

complaint then alleges that the power plant failed to 

obtain the required environmental impact assessment 

approval before beginning construction on the 2x300 

MW units in 2005 and 2006. The complaint cites to a 

2008 report from the Yunnan EPB’s investigative team to 

allege that in 2007, unit 3 was put into trial production 

without proper approval and failed to operate its desul-

furization equipment. The same report alleges that unit 

4 also began trial production without approval and that 

its smokestack monitoring system was not connected to 

the Yunnan EPB’s network.

The complaint highlights that in September 2009, China’s 

Ministry of Environmental Protection reported that the 

YZH plant was in violation of law for the irregular opera-

tion of its desulfurization equipment. An October 2009 

report on pollution reduction and progress from the 

Yunnan EPB states that a “few industries are using high-

tech methods to conduct fraud,” and that this is seri-

ously influencing the province’s reduction in pollution.41 

The same report alleges that the YZH plant was under 

an obligation to complete repairs to its desulfurization 

equipment for units 3 and 4 by January 2009, but has 

failed to do so. The report claims that emission concen-

trations are due to bypassing the scrubber unit because 

of the need to repair a component part, that the coal had 

higher sulfur content than the equipment was designed 

for, that the operation of the scrubber was abnormal, 

and that corrections are underway. The Yunnan EPB’s 

2010 work plan stated that the power plant’s number 

4 unit must complete repairs to its scrubber system by 

April 30, 2010.

The complaint cites to laws and policies that support 

its arguments including the Air Pollution Law, the 11th 

five-year plan, the Clean Production Law, and Decision 

of the State Council on the Implementation of the 

Scientific Development Concept and the Strengthening 

of Environmental Protection. To summarize, the plaintiff 

argued that the power plant engaged in a pattern of 

intentionally and fraudulently prolonging repairs that 

led to a long period of irregular use of the desulfuriza-

tion units in violation of numerous laws and policies. The 

plaintiff requested remedies that were relatively unique 

for a civil case in China, but consistent with the public 

interest nature of the lawsuit.

The plaintiff’s requested remedies (directly translated 

from the complaint):

• Order that the Guodian YZH Power Company, 

under environmental agency supervision, adopt 

effective rectification measures for the proper use 

of its desulfurization equipment and ensure that 

sulfur emissions are stabilized to meet emission 

standards, total emission controls, and emission 

reduction targets in order to comply with national 

and Yunnan Provincial regulations and duties 

regarding the reduction of SO2 emissions. Without 

delay, Defendant should publicly disclose the 

aforementioned corrections and emission reduc-

tions and allow supervision by the plaintiff, the 

court and the public.

• Order the Guodian YZH Power Company, under 

environmental agency supervision, to follow the 
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regulations set forth in the Law on the Promotion 

of Clean Production regarding SO2 and heavy metal 

emissions reductions, implement mandatory clean 

production audits, and immediately and thor-

oughly disclose clean production audit reports and 

implementation to the public and permit supervi-

sion by the plaintiff, the court and the public.

• Order that the Guodian YZH Power Company, in 

accord with relevant national policies, provide 

plans for controlling nitrogen oxide and carbon 

dioxide emissions within three months after the 

court’s decision. Require that Defendant request 

opinions from the public and the environmental 

protection bureau regarding the proposed plans, 

and implement the plans after court approval. 

Defendant should publicly disclose its implemen-

tation of the plan and allow supervision by the 

plaintiff, the court and the public.

• (Provisionally) Order the Guodian YZH Power 

Company to pay RMB 3,000,000 (USD 470,000) 

compensation for environmental damages related 

to the period that it did not adequately use its 

desulfurization equipment and consistently meet 

SO2 emission standards. This compensation should 

be paid within 15 days after the courts final order 

to the Kunming Environmental Protection Bureau 

which should use this fine as a base to establish, in 

accordance with law, the Kunming Environmental 

Public Interest Litigation Support Fund (provision-

ally named). And under the supervision of the 

plaintiff, the court, and the public, this fund should 

be used to support public interest litigation, eco-

logical and environmental management, and to 

provide relief to appropriate pollution victims.

• Order the Guodian YZH Power Company to bear the 

burden of all litigation costs, including the plaintiff’s 

costs associated with litigation and enforcement, 

not limited to: case acceptance fee, evaluation and 

assessment fee, travel, and lawyer fees.

In May 2010, the plaintiff, Mr. Wu Dengming, deliv-

ered the complaint to the Kunming Court. That same 

day, judges from the environmental court treated Wu 

to lunch and responded positively to the complaint. In 

June, Wu received a call from the Kunming Court inform-

ing him that the case would be accepted. However, Wu 

never received formal written documents regarding the 

court’s acceptance of the case; and in July, he was made 

aware that the Kunming e-tribunal would hear a public 

interest case brought by the Kunming EPB against a pig 

farm operation for local water pollution.42

In late-July, the plaintiff’s lawyer, Mr. Xia Jun, an expe-

rienced environmental litigator from Beijing, was in 

Kunming and inquired with the Kunming court’s case 

acceptance office about the current status of the case 

against Guodian YZH Power Company. The case accep-

tance office told Xia that the case materials were no lon-

ger on file with them and that the Kunming’s e-tribunal 

had the case documents. During Mr. Xia’s trip to Kunming 

in July, he was unable to meet with Kunming e-tribunal 

judges to discuss the case.

In September 2010, another experienced environmental 

litigator and a consulting attorney for the plaintiff, Ms. 

Zhang Jingjing, travelled to Kunming to inquire about the 

status of the case. Zhang was also limited in her ability 

to get any clarification as to what the status of the case 

against the power plant was; but it was clear that the e-tri-

bunal was moving forward with the case against the pig 

farm. Zhang was told by the court that the Kunming EPB 

was aware of the case against the power plant and that 

they were dealing with the issues that the plaintiff raised.

A reporter from one of China’s leading investigative 

news organizations, the Southern Weekly, also travelled 

to Kunming in September 2010 to research a story on 

the Kunming e-tribunal’s first public interest case. The 

reporter focused on the e-tribunal’s decision to accept 

the pig farm case over the case against the power plant. 

In regards to the case against the power plant, Kunming 

e-tribunal judge, Yuan Xuehong, told the reporter that 

“the environmental protection bureau has responded 

[to the court in regard to this matter], and the [the YZH 

Power Company] is making corrections, we [the court] 

are still investigating.”

The reporter’s article was published in October 2010 

with the title, “Wielding a Big Bat to Hit a Mosquito: 

the Inside Story of Yunnan’s First Environmental Public 

Interest Case.”43 The metaphor, of course, is that the 

e-tribunal is a supposedly powerful weapon against pol-

lution and the pig farm a mere mosquito. The reporter 

argues that the e-tribunal purposefully chose the pig 

farm case because it would be much easier for the plain-

tiff to win and for the court to enforce a ruling against 

a smaller less powerful defendant than against one of 

China’s largest power generators.

Over the following months, the plaintiff’s lawyers con-

tinued to enquire with the Kunming court regarding 
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the case, but with little success. In January 2011, the 

Kunming e-tribunal again told lawyers Xia and Zhang to 

check with the Kunming court’s case acceptance office 

regarding the status of the case, but the case accep-

tance office again replied that the e-tribunal had all of 

the case materials. The lawyers tried to meet with the 

e-tribunal in January, but judges from the e-tribunal 

were unavailable.

Article 112 of China’s Civil Procedure Law requires that a 

court respond to a complaint within 7 days by accepting 

it and notifying the parties, or by issuing an order as to 

why the complaint does not meet the requirements for 

acceptance. If the plaintiff is unsatisfied the plaintiff can 

appeal. It is relatively common in China for courts to 

refuse to accept certain cases for a number of reasons, 

and there is little to compel courts to issue an order 

explaining their none-acceptance.44 

Generally speaking, China’s judicial system is young and 

lacks independence. China’s judiciary is weak when it 

comes to protecting the environment and this is for two 

main reasons. One, judges are often unfamiliar with the 

issues of causation and evidence in environmental cases, 

and unfamiliar with how to apply environmental laws. 

Secondly, because of a lack of independence, courts 

often favor the short-term economic concerns of power-

ful local interests over the application of law or legiti-

mate environmental concerns.45

While a court’s decision to not accept an environmen-

tal case or issue an order describing its reasoning is not 

uncommon in China, the YZH Power Company case is 

unique and worthy of attention. Firstly, the case tests 

the extent that the public can engage in core issues 

impacting China’s energy governance and how energy 

decisions impact the environment. Additionally, the 

rapid growth of e-tribunals in China and their promotion 

of public interest standing makes the examination of the 

YZH Power case all the more important.

The plaintiff intended this case to be the first public 

interest case brought in the Kunming e-tribunal and 

the first public interest case brought by an indepen-

dent NGO in all of China. According to the plaintiff and 

the plaintiff’s lawyers, they desired to find a case that 

Figure 4: One of the many brick kilns along the northeast shore of Yangzong Lake and a 
major source of local pollution
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would have a good chance of winning on the merits 

and one that would set a strong precedent for similar 

cases in the future.46 Because of this background, and 

help from the Southern Weekly article, the case has 

spurred discussion within China’s environmental public 

interest law community. While this aspect of the case 

deserves significant attention, the case is arguably even 

more valuable when analyzed from an energy gover-

nance perspective.

Several of the Kunming e-tribunal judges and some 

Chinese environmental law scholars have commented 

that the plaintiff’s complaint fails to state a specific 

claim and that the remedies requested are unorthodox 

and would be too difficult for the court to enforce. A 

senior researcher with China’s MEP, who has worked 

extensively with SO2 regulations, told the author that if 

the case would have went to litigation the power plant 

would argue that there is no “law” requiring total vol-

ume SO2 emissions control and that they would be right. 

According to the plaintiff’s lawyer and repeated to the 

author by other Chinese law scholars, one Kunming e-tri-

bunal judge said the complaint was “not a complaint, 

but a declaration of war.”

The following discussion will first briefly address the 

nature of the plaintiff’s complaint and its requested 

remedies in relation to the case that the Kunming 

e-tribunal did actually accept, the case of the Kunming 

EPB versus the pig farm. The discussion then shifts to 

focus on China’s SO2 regulations and controls as “law,” 

“policy,” and “plan” and how dual systems of enforce-

ment impact the ability of the public to effectively use 

law and the judiciary to influence energy governance 

in China.

A Cautious Court and the Limits of Public Interest 

Standing

Despite efforts and forums designed to share informa-

tion regarding what would make a good public interest 

case, there was likely miscommunication between the 

court (government) and civil society as to just how pub-

lic in nature a public interest case should be. And it is 

likely that the plaintiff and public interest lawyers had 

unreasonable expectations, considering the question-

able legality of public interest standing, for what the 

e-tribunal could reasonably achieve. Comparing the 

Yangzhonghai case to the public interest pig farm case 

that the Kunming Court did accept helps illustrate that 

the Kunming Court is still struggling to define the nature 

of public interest standing and deal with the legal and 

political constraints that China’s courts face.

The plaintiff in the pig farm case was the Kunming EPB. 

Arguably, the Kunming EPB does not need to bring a pub-

lic interest case, because it can bring an administrative 

enforcement case against the pig farm.47 Additionally, 

the Kunming EPB, as a government regulator in charge 

of regulating the pig farm and having had its previous 

orders to the pig farm ignored, could claim to have a 

“direct interest” in the case. Another point is that there 

were pollution victims directly impacted by the pig 

farm’s actions.

The local water supply for some people in the area was 

harmed and at least one small business suffered losses 

because of the pig farm’s pollution. Arguably, these 

victims have direct losses related to the pig farm’s dis-

charges and can bring a case for damages on their own 

behalf. And again, the Kunming EPB, in charge of protect-

ing the environment for the broader society has an inter-

est in getting compensation for the victims. This factor 

helps make the complaint and the remedies requested 

more conventional and familiar to tort cases that the 

court has handled previously. Significantly, the Kunming 

e-tribunal refers to the fine imposed on the defendant as 

“compensation” (赔偿), of which a large portion went to 

remedy harm to the pollution victims; this is consistent 

with conventional tort remedies. Together, these factors 

help lessen the legal gap between China’s civil law on 

the books, which requires a “direct interest” in the case, 

with the legal uncertainty that surrounds pure public 

interest standing.

More influential may be the role that the Kunming People’s 

Procuratorate played in the case. China’ procuratorate is a 

powerful government entity that can exercise a supervi-

sory role over the courts, especially in regards to civil cases. 

The Kunming Procuratorate’s joint opinion letter with the 

Kunming Court regarding public interest standing is indica-

tive of the interest that the procuratorate has in public 

interest cases. The procuratorate can choose to support a 

plaintiff in a civil suit; this may mean nothing more than 

the procuratorate sitting with the plaintiff at trial, but this 

sends a strong message to the court. The procuratorate 

can also request that a court rehear a civil case if it believes 

the court erred in its decision or process.

In the pig farm case, the procuratorate was supportive 

of the EPB from the start and sat with the EPB at trial. 

Some public interest advocates worry that if a precedent 

for procuratorate support is set in public interest standing 

cases then courts will be reluctant to accept cases or rule 

in favor of plaintiffs if the procuratorate is not directly 

supporting their case.
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In many ways, the pig farm case was similar to traditional 

tort cases that Chinese courts are used to dealing with, 

with the exception that the case was classified as a public 

interest standing case. In contrast, the Chongqing Green 

Volunteers case against YZH Power Company was inten-

tionally designed by the plaintiff to be different from a 

regular tort case.48 For example the case against YZH 

Power relies almost solely on the power plant’s violation 

of laws and policies, not on direct damages suffered by a 

specific group. Similarly, the compensation requested is 

not for specified victims, but rather, environmental dam-

age generally. Everything from the complaints alleged 

harms to the remedies requested are unique and could 

only have a realistic expectation of being considered by 

a court under the new and uncharted public interest 

standing provisions that Kunming and e-tribunals across 

China are experimenting with.

SO2 Regulation in China: what’s law got to do with it?

Despite a pollution levy on SO2 emissions since 1982, a 

total emission control policy and numerous regulations 

issued from the MEP and the NDRC, China has struggled 

until recently to control a rapid rise in SO2 emissions. 

Only during the period of the 11th five-year plan, from 

2006 through 2010, was China able to control and reduce 

SO2 emissions, primarily through increased executive 

enforcement and the deployment of SO2 scrubbers at 

coal-fired power plants.49

From 2006-2009, SO2 scrubbers were installed on 422 

GWs of coal-fired power plants; this increased the share 

of coal plants with scrubbers from 10 percent in 2005 

to 71 percent in 2010.50 This was a massive deployment 

of hardware in a very short period of time. Though the 

operation and oversight of scrubbers are improving, 

technical problems and enforcement gaps remain.

The extent to which China’s civil society can help fill 

enforcement gaps and ensure compliance remains 

an open question, in part because of a complicated 

mix of “laws,” “regulations,” “policies,” and “goals,” 

which vary greatly in their effectiveness, their enforce-

ability through the courts, and their promotion of 

public participation. An important distinction that the 

following analysis makes is the difference between 

executive enforcement and judicial/legal enforcement. 

Executive enforcement refers to the Chinese Central 

Government’s efforts to motivate local executive offi-

cials to support and enforce national policies, usually by 

linking national policy goals to the Communist Party’s 

cadre evaluation system, which assesses the job per-

formance of local government officials. Judicial/legal 

enforcement, on the other hand, refers to how laws 

and regulations are applied and enforced by courts or 

other legal actors.

China struggled for decades to control SO2 emissions 

under its judicial/legal enforcement system.51 While 

China is technically a unitary state with power radiating 

out from Beijing, a combination of insufficient rule of 

law and economic reforms that gave local governments 

freedom to pursue economic development, have cre-

ated a de facto system of decentralized authority that 

heavily influences the implementation of national laws 

and policies. This is especially the case for environmen-

tal laws and policies, and even additions to electricity 

generation, because both are closely linked to economic 

development, which local leaders have an incentive to 

promote over environmental protection. Indeed, the 

recent inclusion of some environmental targets in the 

cadre evaluation system is intended to balance environ-

mental concerns with economic ones.

National goals, such as those established in China’s 

five-year plans, are often allocated to provinces and 

on down to individual cadre evaluations; and they can 

send clear signals to local leaders as to what the Central 

Government’s priorities are.52 In the 11th five-year plan 

from 2006-2010, the plan’s SO2 reduction goals were 

directly linked to the promotion/removal of local lead-

ers.53 This incentivized local leaders to follow-through 

with programs to reduce SO2 emissions. However, these 

provincial goals were achieved “largely independent of 

existing SO2 mitigation policies”54 – the same policies 

and laws that are inconsistently enforced primarily due 

to China’s de facto decentralization of authority.

Professor Yuan Xu states, “[t]he Chinese relationship 

between goals and policies partly reflects its insuf-

ficient rule of law. Policies are written and enforced by 

executives and their enforcement heavily relies on the 

willingness of these executives.”55 Xu argues that there 

are advantages to this relationship, most notably, the 

ability of executives to act to address an issue when 

the political will is present. Of course, the disadvantage 

is that when political will weakens the enforcement of 

policies and goals suffers. A move toward a regulatory 

system based on “[r]ule of law could provide the neces-

sary continuous pressure and liberate the Chinese top 

leaders.”56 Additionally, because the plans enforcement 

is almost exclusively an internal party affair and removed 

from the judicial system, and in many ways existing law, 

it is far less conducive to encouraging public participa-

tion in enforcement.
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It is hard to definitively say that linking SO2 mitigation 

to cadre evaluations was alone responsible for emis-

sion reductions during the 11th five-year plan, because 

numerous other regulatory and policy changes were 

made during the period. However, it is clear that there 

was renewed political will to curb SO2 pollution and that 

the implementation and enforcement of these poli-

cies were primarily driven by the executive at both the 

national and local level. The following reviews China’s 

attempts to regulate SO2 over the last 3 decades and 

highlights how laws, policies, goals, and public participa-

tion work together or fail to do so. The discussion section 

then examines how these dual enforcement systems 

work to dissuade courts from adjudicating difficult or 

sensitive issues and how this impacts the public’s ability 

to participate.

The Law and Policy Framework for SO2 Emissions from 

Coal Plants

Technically, only legislation passed by China’s national 

legislature, the National People’s Congress (NPC) or its 

standing committee, is “law (法律)”. Many of the laws 

passed by the NPC suffer from brevity and read more 

like specific policy statements than actionable laws. 

Frequently, these laws call on the State Council or a 

relevant but undesignated administrative body to draft 

implementing regulations that define the obligations of 

regulated entities. When these administrative measures 

are approved by the powerful executive State Council 

they have the status of administrative regulations (行
政法规). Additionally, ministries and other government 

agencies can formulate rules (部门规章) without formal 

State Council approval.

Policies (政策) and goals (目标), on the other hand, are 

measures that are often related to the China’s five-year 

plan on economic and social development, the nation’s 

principal economic and social planning framework. 

The plan is primarily drafted by the powerful National 

Development and Reform Commission (NDRC), with 

input from ministries, and then approved by the NPC. 

The plan is law-like because it is passed by the NPC.57 

However, it is unlike law in that it does not necessarily 

provide for any means of judicial enforcement. The plan 

establishes policy priorities and hard and soft goals, 

but provides little detail as to how such goals are to be 

achieved. Indeed, the plan’s vagueness as to implemen-

tation essentially precludes the plan from being effec-

tively enforced through the judicial system.

China’s Environmental Protection Law of 1979 (for trial 

implementation) first established a pollution levy for 

emission discharges that exceeded established concen-

tration limits. By the middle of the 1980s this levy was 

Figure 5: A worker rides past the Yangzhonghai plant in June 2011
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being applied to SO2 emissions from smokestacks. The 

pollution levy system has been at the core of China’s pol-

lution regulatory regime for nearly two decades and it 

has been both blamed for lax enforcement and mildly 

praised for incentivizing pollution reductions.58

China’s first Air Pollution Control Law (APCL) was 

adopted in 1995 and revised in 2000. Chapter III of the 

APCL clearly emphasizes the important need to control 

SO2 emissions from coal. Indeed, SO2 is one of the very 

few specific pollutants actually mentioned in the APCL. 

However, the APCL does not explicitly provide for total 

(volume) emission controls for SO2 nationwide.59

In 1996, however, a total emission control system was 

developed as “policy” by the State Council to specifically 

help achieve environmental goals under the 9th five-year 

plan.60 The levy technically put a price on every ton of 

SO2 emitted from large coal plants. While better than 

nothing, the total emission control levy system still 

struggled to control SO2 in China, in part because the levy 

was too low to encourage the adoption and operation 

of scrubbers and because absent executive will, judicial 

enforcement could be difficult.

The hierarchical nature of Chinese laws and regula-

tions coupled with the low stature of the courts creates 

judicial enforcement challenges. For example, the APCL 

provides for levies on emissions that exceed standards 

and provides for total emission controls of SO2 in desig-

nated acid rain regions, but it does not explicitly provide 

for nationwide total emission controls or total emission 

levies, or penalties associated with violating total emis-

sion controls. Even though the State Council has passed 

regulations establishing a total emission control for SO2, 

the lack of direct cohesion with the higher APCL and the 

Environmental Protection Law gives ground to polluters 

to argue against legal enforcement and room to negoti-

ate with EPBs to reduce fines related to violations.

In contrast, executive enforcement measures are gener-

ally independent from judicial/legal enforcement. The 

10th five-year plan, from 2000 to 2005, was the first to 

include a goal to reduce SO2 emissions by 10 percent 

from existing levels over five years. Unfortunately, the 

goal of SO2 reduction was not met and SO2 emissions 

continued to rise. There are several reasons that help 

explain why SO2 reductions were unsuccessful during the 

10th five-year plan (FYP), but successful during the 11th 

five-year plan. During the first two-years of the 10th FYP, 

SO2 emission reductions declined by 3.4 percent, but in 

March 2003 a new executive administration came into 

power in China, and during the following three-years 

emissions soared by 32.3 percent.61 In comparison, the 

11th FYP was entirely within President Hu Jintao’s admin-

istration and the unification of political will and imple-

mentation could be a major contributor to its success.62 

Additionally, while the 10th FYP stated in general terms 

that local executives would be evaluated on their ability 

to meet environmental targets, no specific evaluation 

system was defined. In contrast, the 11th FYP explicitly 

linked environmental goals to the promotion/demotion 

of local officials.63

It is also likely that changes in law and policy incentivized 

the adoption of scrubbers after 2005. In July 2005, the 

discharge fee/levy on SO2 almost trebled from $0.031/kg 

to $0.092/kg, but even this increase alone was still too 

low to justify the expense of installing and operating a 

scrubber, and its enforcement varied across China.64 In 

2004, new coal-plants with SO2 scrubbers could receive 

a price premium of $2.2/MWh; and in June 2006, this 

policy was expanded to cover all coal plants using scrub-

bers, including retrofits.65 In 2007, a penalty provision 

was added to the price premium policy. If the operation 

rate of a scrubber at a plant falls below 80 percent, the 

plant must return the premium paid and pay a penalty 

of up to $11/MWh, in addition to the SO2 levy.66 Also in 

2006, administrative rules more clearly defined the allo-

cation of SO2 emission quotas for individual coal plants 

which facilitated the wider adoption of plant specific 

quotas.67 In addition to plant specific quotas, China’s 

NDRC entered into contractual agreements with all of 

China’s major electricity generating companies that 

required SO2 emission reductions and established penal-

ties, including Guodian, the owner and operator of the 

Yangzonghai Plant.68

Also in 2004, the Central Government required that all 

major coal-fired power plants install continuous emis-

sion monitoring systems (CEMS) on their smokestacks. 

As of 2009, nearly all of China’s large coal plants had 

CEMS for SO2 installed.69 When a CEMS is installed it 

is connected to data centers at provincial EPBs and to 

the relevant electric grid operator. Although numerous 

orders and regulations from the State Council and the 

MEP encourage the use of CEMS data for verifying pol-

lution discharge data, the collection of levies, and total 

emission controls, CEMS data is primarily used only by 

the grid operator to determine the price premium paid 

for electricity sales. Problems with both the veracity of 

CEMS data and penalty provisions in the law dissuade 

many EPBs from using CEMS data to calculate levies 

or other penalties. Typical problems that government 
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officials encounter when inspecting monitoring sys-

tems include: failure to calibrate systems, improperly 

calibrated systems, inconsistencies between on-site data 

and concentration data reported to EPBs, and modified 

computer software designed to alter data sent to EPBs.70

How all of these laws, regulations and policies are imple-

mented and enforced can vary widely depending on the 

region. However, a 2010 joint notice from the NDRC and 

the MEP regarding the inconsistent use of SO2 scrubbers 

at eight coal plants across China helps clarify where the 

legal backing for enforcement resides. While the notice 

mentions the 11th FYP and numerous policies associated 

with it, the section on punishment and compliance relies 

solely on enforcement provisions found in article 46 of the 

Air Pollution Control Law regarding the failure to operate 

pollution control equipment, and the penalties associ-

ated with the electricity price premium regulation.71

The plaintiff’s complaint against the Yangzhonghai plant 

targets the exact issues that the NDRC and MEP notice 

attempts to address. The plaintiff’s complaint cites to 

several articles in the APCL regarding the need to oper-

ate pollution control equipment, but it does not cite to 

article 46 on penalties, nor does it seek compliance based 

on the electric price premium regulation. However, it is 

unlikely that these two legal citations alone would have 

made the plaintiff’s case more acceptable to the court.

Discussion

Dual systems of enforcement erodes the supremacy 

of law and the exigency to further develop a system of 

law that is accessible to the public and that can hold all 

parties accountable. This is especially the case when the 

alternative “non-legal” enforcement system is proven to 

be successful at accomplishing particular goals. The exis-

tence of alternative enforcement channels also reduces 

the burden of responsibility that might otherwise fall on 

the courts and judges to provide justice. In the case of 

China’s executive enforcement, judges can find solace in 

knowing that their professional superiors have a means 

for dealing with certain difficult issues. Correspondingly, 

it would be presumptuous for a judge or other law 

enforcer to intervene into the enforcement realm of 

their superiors – it is rarely a wise career decision to tell 

one’s bosses that they are not doing their job.

Furthermore, an alternative enforcement system that is 

closely connected to the same personnel who drive pol-

icy and political decisions will likely further reduce the 

responsibility on judicial enforcers to delve into areas of 

significant policy importance, even when issues could be 

construed narrowly under law. For example, the plain-

tiff’s case here ran directly into sensitive energy and 

national security issues. The plaintiff filed its complaint 

in May 2010. During the first quarter of 2010, hydro-

power production was down more than 80 percent in 

Yunnan. In non-drought years, Yunnan regularly receives 

half its electricity from hydropower. To replace the large 

loss in hydropower, coal plants increased output across 

the region; this increased demand and price pressures 

on coal supplies and resulted in coal plants, including 

the Yangzonghai plant, burning coal with higher sulfur 

content than the coal generally used.

Under a strict legal analysis, the laws and regulations 

relevant to SO2 emissions do not provide for exceptions 

during periods of drought, and thus, the extenuating 

circumstance of the drought should not influence the 

courts application of law. However, when two enforce-

ment systems exist, it is easier for the court to shy away 

from cases that touch on sensitive policy and security 

issues under the expectation that the executive will 

manage the issue.

The duality of enforcement is not the only barrier to 

judicial enforcement or greater public participation. 

Generally, laws and regulations that are independent 

of goals, such as the Environmental Protection Law, the 

Air Pollution Control Law, and the Open Government 

Information Regulations provide the legal basis for judi-

cial enforcement.72 Arguably, their enforcement is in line 

with developing a rule of law system through increased 

law based enforcement. However, many of the enforce-

ment and penalty provisions in these laws are too lim-

ited to be effective.

The question of how law and executive enforcement 

coexist is still not clear, and this is the case in many areas 

of Chinese governance. Overall, the linking of environ-

mental goals to the career evaluation of local officials 

has been effective in reducing targeted pollutants. In 

this way the cadre evaluation system and existing law 

are supportive of each other. But there is little evidence 

that executive enforcement alone will help develop the 

capacity for a robust and sophisticated energy and envi-

ronmental governance system. In practice, cadres tend 

to do whatever is required to meet their hard targets 

with little regard for existing law. The 11th FYP set hard 

targets for SO2 and chemical oxygen demand discharges, 

and those targets were met. However, meeting these 

two targets did little to improve the overall ability of 

EPBs or the courts to enforce environmental laws and 

regulations more broadly.73
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Although legal enforcement is weak, it is not insignificant; 

and there are signs that the Central Government is try-

ing to improve the cohesion between executive enforce-

ment and the legal system. In the fall of 2010, some 

local governments haphazardly cut power to factories, 

hospitals and homes in a rush to meet energy conserva-

tion targets. Paradoxically, these cuts resulted in many 

affected users shifting to less efficient and dirtier diesel 

generators. These unintended consequences illustrated 

the risks inherent in emphasizing executive enforcement 

above law. Shortly after the rush to generators occurred, 

a senior official with the NDRC commented that what 

was needed was to “gradually shift from persuasion and 

encouragement-based energy conservation to compul-

sory energy conservation according to the laws.”74

China’s energy and environmental governance chal-

lenges are daunting. Recent efforts to include energy 

efficiency and environmental targets in the cadre evalu-

ation system and efforts to promote public participation 

and open information illustrate that China takes 

addressing energy and environmental issues seriously. 

As is the case with any rapidly developing system, there 

are growing pains. China’s energy and environmental 

governance systems are still trying to find the right bal-

ance between the need to accomplish immediate 

results with demands to develop a deeper and more 

robust system of accountability based on law and con-

ducive to public engagement.

The non-case of Chongqing Green Volunteers Union 

v. Guodian Yangzonghai Power Company provides a 

detailed example of how the many elements of govern-

ment action, law and the public’s expectations inter-

act within the current system. China’s judiciary lacks 

independence and remains weak, and it if it is to play 

an active role in promoting public participation and 

enforcing laws, the enforcement and penalty provisions 

included in laws and regulations must be strengthened 

and clarified. Efforts to link the cadre evaluation system’s 

targets to the enhanced enforcement of existing laws 

and the broader capacity building of regulators generally 

should be promoted. China’s National People’s Congress 

or its standing committee should pass law that clarifies 

the right of the public to sue in the public interest or 

provide for public interest standing in amendments to 

specific laws.

The monitoring of emissions from coal-fired power 

plants is improving, but there remains room for addi-

tional improvement. Considering the ostensible promo-

tion of public participation within China’s environmen-

tal governance framework, it is not implausible that the 

public could play a larger role in ensuring the veracity 

of emissions data if given the chance. However, SO2 

regulation in China now straddles two enforcement sys-

tems: one based in law and reliant on judicial enforce-

ment, the other reliant on executive enforcement and 

based in the internal cadre evaluation system of China’s 

Communist Party. So long as executive enforcement 

exists independent from the law on the books and judi-

cial oversight, the opportunity for public participation 

will likely be limited in comparison to a system based in 

law and judicial enforcement.
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